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1. Interpretation 

1.1 In thes e conditions : 

the “Buyer” means  the body corporate, firm or pers on referred to in the order for the 

Goods ; 

the “Company” means  Brick Ability Limited (trading as  Brick-Ability); 

the “Contract” means  the contract for the s ale and purchas e of the Goods  in 

accordance with thes e Conditions  of Sale; 

and 

the “Goods” means  the products , items  or things  referred to in the order for the s ame. 

1.2 Any reference in thes e Conditions  to any provis ion of a  s tatute shall be cons trued 

as  a  reference to that provis ion as  amended, re-enacted or extended at the relevant 

time. 

1.3 The headings  in thes e Conditions  are for convenience only and s hall not affect 

their interpretation. 

1.4 References  to any national currency {or to any unit thereof) of a  member s tate of 

the European Community (“Member State”) s hall upon s uch Member State (whether 

at inception or s ubs equently) becoming a participating member in a  s ingle currency 

(“the Euro” or “Euros ”) be deemed to include references  to the Euro (or any unit 

thereof) converted at the fixed convers ion rate into Euros  for each participating 

currency as  determined by the Council of Minis ters  and upon s uch national currency 

ceas ing to be legal tender within the European Community, the Euro (or any unit 

thereof) s hall be deemed to be s ubs tituted in its  place ca lculated by the s ame fixed 

convers ion rate. 

 

2. Contract 

2.1 All quotations  are given and a ll orders  are accepted on thes e terms  which 

s upers ede any other terms  appearing in the Company’s  catalogue or els ewhere, and 



override or exclude any other terms  s tipulated or incorporated or referred to by the 

Buyer whether in accepting or purporting to accept any s uch quotation or in making 

or purporting to make any written order or in any negotiations  and any cours e of 

dealings  es tablis hed by the Company and the Buyer. 

2.2 No order of the Buyer s hall be deemed to be accepted by the Company unles s  

and until written acknowledgement of order has  been is s ued by the Company’s  

authoris ed repres entative. 

2.3 Thes e conditions  may be varied only by the Company in writing s pecifica lly 

addres s ed to the Buyer and s igned by the Company’s  duly authoris ed agent for that 

purpos e but not otherwis e in any manner whats oever. The s igning by the Company’s  

agents  or employees  of any of the Buyer’s  documents  s hall not imply any variation in 

thes e terms . 

2.4 The Company’s  employees  or agents  are not authoris ed to make repres entations  

concerning the Goods  unles s  confirmed by the authoris ed repres entative of the 

Company in writing. The Buyer acknowledges  that there are no repres entations  

outs ide thes e terms  which have induced him to enter into the Contract which are not 

s o confirmed. For the avoidance of doubt, the Company’s  catalogues , technical 

circulars , price lis ts  and other s uch documents  are for the Buyer’s  general guidance 

only and the particulars  contained in s uch documents  s hall not cons titute 

repres entations  by the Company and the Company s hall not be bound thereby. 

2.5 Any advice or recommendation given by the Company or its  employees  or agents  

to the Buyer or its  employees  or agents  as  to the s torage, application or us e of the 

Goods  which is  not confirmed in writing by the Company is  followed or acted upon 

entirely at the Buyer’s  own ris k and accordingly the Company s hall not be liable for 

any s uch advice or recommendation which is  not s o confirmed. 

 

3. Quotations  

3.1 A quotation given by the Company s hall only be valid if in writing and s hall be 

deemed an invitation to treat. Such quotation may be withdrawn or amended and is  



s ubject to the goods  being available at the date of acceptance. A quotation s hall 

laps e if not accepted within fourteen days  of pos ting. 

 

4. Orders  

4.1 Es timates  given by the Company of quantities  required for a  job are given 

without any obligation upon the Company and the Buyer is  s olely res pons ible for 

as certaining the proper quantities . 

4.2 The Buyer s hall be res pons ible for the accuracy of the terms  of any order 

(including that of any applicable s pecifications ) s ubmitted to the Company and for 

giving the Company any neces s ary information relating to the Goods  within a 

s ufficient time to enable the Company to perform the Contract in accordance with its  

terms . 

4.3 If any proces s  is  to be applied to the Goods  or the Goods  are to be manufactured 

by the Company in accordance with a  s pecification s ubmitted by the Buyer, the 

Buyer s hall indemnify the Company agains t all los s , damages , cos ts  and expens es  

awarded agains t or incurred by the Company in connection with or paid or agreed to 

be paid by the Company in s ettlement of any claim aris ing out of: 

(i) infringement of any patent, copyright, des ign, trade mark or other indus trial or 

intellectual property rights  of any other pers on which res ults  from the Company’s  

us e of the Buyers  s pecification; or 

(ii) any impracticality, inefficiency or lack of s afety or other defects  in the Goods  

where s uch defect is  due (whether in whole or in part) to faults  or omis s ions  in 

information, drawings , des igns , ins tructions , or s pecifications  of the Buyer. 

4.4 The Company res erves  the right to make any changes  in the s pecification of the 

Goods  which are required to conform with any applicable s tatutory or EC 

requirements  or, where the Goods  are to be supplied to the Company’s  

s pecifications , which do not materially affect their quality or performance. 

4.5 No order which has  been accepted by the Company may be cancelled by the 

Buyer except with the agreement in writing of the Company and on terms  that the 

Buyer s hall indemnify the Company in full agains t all los s  (including los s  of profit), 



cos ts  (including the cos t of all labour and materials  us ed), damages , charges  and 

expens es  incurred by the Company as  a  res ult of cancellation. 

 

5. Price 

5.1 The price of the Goods  s hall be the Company’s  quoted price or, where no price 

has  been quoted (or a  quoted price is  no longer valid), the price lis ted in the 

Company’s  publis hed price lis t current at the date of acceptance of the order. 

5.2 The Company res erves  the right at any time prior to delivery of the Goods  to 

increas e the price of the Goods  to reflect any increas e in the cos t to the Company 

which is  due to any factor beyond the control of the Company (to include without 

limitation any foreign exchange fluctuation, current regulations , alteration of duties , 

s ignificant increas e in the cos ts  of labour, materials  or other cos ts  of manufacture), 

any change in delivery dates , quantities  or s pecifications  for the Goods  which is  

reques ted by the Buyer, or any delay caus ed by any ins tructions  of the Buyer or 

failure of the Buyer to give the Company adequate information or ins tructions . 

5.3 Except as  otherwis e s tated in any quotation or in any price lis t of the Company, 

all prices  are quoted on all ex-works  bas is  (unles s  otherwis e agreed in writing 

between the Buyer and the Company) and where the Company has  agreed to 

undertake or arrange delivery otherwis e than at the Company’s  premis es  the Buyer 

s hall be liable to pay the Company’s  charges  for trans port, packaging and ins urance. 

5.4 Except as  otherwis e s tated in any quotation or price lis t of the Company, the 

price of the Goods  is  exclus ive of VAT which the Buyer s hall be additionally liable to 

pay to the Company. 

5.5 The cos t of pallets  or returnable containers  s hall be charged to the Buyer in 

addition to the price of the Goods . The Company will give credit for all s uch pallets  

or returnable containers  returned to the manufacturing works  at the Buyer’s  expens e 

provided the manufacturing works  accept them as  reus able and that the Buyer s hall 

remain res pons ible for proof of return. 

 

6. Terms  of Payment 



6.1 Unles s  otherwis e agreed in writing between the Buyer and the Company, the 

Company s hall be entitled to invoice the Buyer for the price of the Goods  on or at any 

time after delivery of the Goods , unles s  the Goods  are to be collected by the Buyer or 

the Buyer wrongfully fa ils  to take delivery of the Goods , in which event the Company 

s hall be entitled to invoice the Buyer for the price at any time after the Company has  

notified the Buyer that the Goods  are ready for collection or (as  the cas e may be) the 

Company has  tendered delivery of the Goods . 

6.2 Unles s  otherwis e agreed in writing between the Buyer and the Company, the 

Buyer s hall pay the price of the Goods  (les s  any dis count to which the Buyer is  

entitled, but without any other deduction) within 30 days  of the Company’s  invoice 

and the Company s hall be entitled to receive the price, notwiths tanding that delivery 

may not have taken place and the property in the Goods  has  not been pas s ed to the 

Buyer. The time for payment of the price s hall be of the es s ence of the Contract. 

Receipts  for payment will be is s ued only upon reques t. 

6.3 If the Buyer fails  to make any payment on the due date then without prejudice to 

any of the Company’s  other rights  the Company s hall be entitled to: 

6.3.1 the immediate payment of all payments  outs tanding in res pect of the Goods  

s upplied under the Contract and all other goods , works  or s ervices  under any other 

contract notwiths tanding the fact that the date for payment may not yet have fallen 

due; 

6.3.2 cancel the Contract or s us pend any further deliveries  to the Buyer; 

6.3.3 charge the Buyer interes t (both before and after any judgment) on the amount 

unpaid at the rate of 4% per annum above Barclays  Bank Plc bas e rate from time to 

time, until payment in full is  made (a part of a  month being treated as  a  full month for 

the purpos es  of calculating interes t); 

6.3.4 charge the Buyer the cos t of recovery of any unpaid amount including all legal 

cos ts , dis burs ements  and bank charges  incurred; and 

6.3.5 appropriate any payment made by the Buyer to s uch of the Goods  (or goods  

s upplied under any other contract between the Buyer and the Company) as  the 

Company may think fit (notwiths tanding any purported appropriation by the Buyer). 



6.4 Where a credit account is  exceeded by the Buyer the Company s hall be entitled 

to withhold or s us pend any further deliveries  to the Buyer at its  dis cretion. 

6.5 The Company res erves  the right in its  s ole dis cretion to s us pend or cancel any 

credit account opened for a  Cus tomer. 

6.6 Payment s hall be tendered to the Company in Sterling. 

 

7. Delivery 

7.1 Delivery of the Goods  s hall be made by the Buyer collecting the Goods  at the 

Company’s  premis es  at any time after the Company has  notified the Buyer that the 

Goods  are ready for collection or, if s ome other place for delivery is  agreed by the 

Company, by the Company delivering the Goods  to that place. Where the Company 

agrees  to deliver the Goods  otherwis e than at the Buyer’s  premis es  the Company 

s hall be under no obligation under s ection 32(2) of the Sale of Goods  Act 1979. 

7.2 All dates  quoted for delivery of the Goods  are approximate only and the 

Company s hall not be liable for any delay in delivery of the Goods  hows oever 

caus ed. Time for delivery s hall not be of the es s ence of the Contract unles s  

previous ly agreed by the Company in writing. The Goods  may be delivered in 

advance of the quoted delivery date upon giving reas onable notice to the Buyer. 

7.3 The Buyer s hall be res pons ible for unloading the Goods  expeditious ly at his  

expens e and with his  labour. 

7.4 The Company’s  liability to deliver on s ite s hall be limited to delivery to a  pos ition 

on a good hard s urface neares t the s ite completely acces s ible by the good hard 

road. 

7.5 Where the Goods  are to be delivered in ins talments  each delivery s hall cons titute 

a  s eparate contract and failure by the Company to deliver any one or more of the 

ins talments  in accordance with thes e Conditions  or any cla im by the Buyer in res pect 

of any one or more ins talments  s hall not entitle the Buyer to treat the Contract as  a  

whole as  repudiated. 

7.6 If the Company fails  to deliver the Goods  (or any ins talment) for any reas on other 

than any caus e beyond the Company’s  reas onable control or the Buyer’s  fault, and 



the Company is  accordingly liable to the Buyer, the Company’s  liability s hall be 

limited to the exces s  (if any) of the cos t to the Buyer (in the cheapes t available 

market) of s imilar goods  to replace thos e not delivered over the price of the Goods . 

7.7 If the Buyer fails  to take delivery of the Goods  or fails  to give the Company 

adequate delivery ins tructions  at the time s tated for delivery (otherwis e than by 

reas on of any caus e beyond the Buyer’s  reas onable control or by reas on of the 

Company’s  fault) then, without prejudice to any other right or remedy available to the 

Company, the Company may: 

7.7.1 s tore the Goods  until actual delivery and charge the Buyer for the reas onable 

cos ts  (including ins urance) of s torage; or 

7.7.2 s ell the Goods  at the bes t price readily obtainable and (after deducting all 

reas onable s torage and s elling expens es ) account to the Buyer for the exces s  over 

the price under the Contract or charge the Buyer for any s hortfall below the price 

under the Contract. 

 

8. Risk and Property 

8.1 Ris k of los s  of or damage to the Goods  shall pas s  to the Buyer at the time of 

delivery or, in the cas e of Goods  to be delivered at the Company’s  premis es , at the 

time when the Company notifies  the Buyer that the Goods  are available for 

collection. If the Buyer wrongfully fa ils  to take delivery of the Goods , s uch ris k will 

pas s  at the time when the Company has  tendered delivery of the Goods . 

8.2 Notwiths tanding delivery and the pas s ing of ris k in the Goods , or any other 

provis ion of thes e Conditions , the property in the Goods  s hall not pas s  to the Buyer 

until the Company has  received in cas h or cleared funds  payment in full of the price 

of the Goods  and all other goods  agreed to be s old by the Company to the Buyer for 

which payment is  then due. 

8.3 Until s uch time as  the property in the Goods  pas s es  to the Buyer, the Buyer s hall 

hold the Goods  as  the Company’s  fiduciary agent and bailee and s hall keep the 

Goods  s eparate from thos e of the Buyer and third parties  and properly s tored, 

protected and ins ured and identified as  the Company’s  property, but s hall be entitled 



to res ell or us e the Goods  in the ordinary cours e of its  bus ines s . 

8.4 Until s uch time as  the property in the Goods  pas s es  to the Buyer (and provided 

the Goods  are s till in exis tence and have not been res old) the Buyer s hall place any 

of the Goods  in its  poss es s ion or under its  control at the dis pos al of the Company 

and the Company s hall be entitled to enter upon any premis es  of the Buyer or any 

third party where the Goods  are s tored and repos s es s  the Goods . 

8.5 The Buyer s hall not pledge the Goods  or in any way charge by way of s ecurity for 

any indebtednes s  any of the Goods  which remain the property of the Company, but if 

the Buyer does  s o all moneys  owing by the Buyer to the Company s hall (without 

prejudice to any other right or remedy of the Company) forthwith become due and 

payable. 

 

9. Warranties  and Liability 

9.1 Subject as  expres s ly provided in thes e Conditions , and except where the Goods  

are s old to a  pers on dealing as  a  cons umer (within the meaning of the Unfair 

Contract Terms  Act 1977), all warranties , conditions  or other terms  implied by 

s tatute or common law are excluded to the fulles t extent permitted by law. 

9.2 Where the Goods  are s old under a  cons umer trans action (as  defined by the 

Cons umer Trans actions  (Res trictions  on Statements ) Order 1976) the s tatutory 

rights  of the Buyer are not affected by thes e Conditions . 

9.3 Any cla im by the Buyer for alleged defects , s hortages , exces s ive breakages , 

failure to deliver or late  deliveries  or other irregularities  mus t be notified in writing to 

the office of the Company where the order was  placed within s even days  of delivery 

or in the cas e of non-delivery or late delivery within s even days  of the des patch of the 

advice note or invoice whichever is  the earlier, or (where the defect or failure was  not 

apparent on reas onable ins pection) within a  reas onable time after dis covery of the 

defect or failure. If delivery is  not refus ed and the Buyer does  not notify the Company 

accordingly, the Buyer s hall not be entitled to reject the Goods  and the Company 

s hall have no liability for s uch defect or failure, and the Buyer s hall be bound to pay 

the price as  if the Goods  had been delivered in accordance with the Contract. In no 



event s hall the Buyer be entitled to reject the Goods  on the bas is  of any defect or 

failure which is  s o s light that it would be unreas onable for him to reject them. 

9.4 The Company’s  liability in all cas es  is  limited to replacement free of charge or at 

its  option to making a fair cas h allowance not exceeding the invoice value of the 

goods . 

9.5 The Company does  not guarantee expres s ly or impliedly that the goods  will be 

s uitable or fit for us e under any s pecific condition or for any particular purpos e 

although s uch condition or purpos e may be known to the Company and s amples  are 

only s ubmitted as  indications  of the goods  quoted for an not as  any guarantee of the 

bulk but s o far as  it is  able to do s o the Company will pas s  to the Buyer the benefit of 

any manufacturers ’ guarantee given when the orders  are s upplied. 

9.6 Nothing in this  claus e 9 s hall be deemed to exclude or res trict the Company’s  

liability for death or pers onal injury caus ed by the Company’s  negligence. 

9.7 The Company s hall not be liable to the Buyer by reas on of any repres entation 

(unles s  fraudulent), or any implied warranty, conditions  or other term, or any duty at 

common law, or under the expres s  terms  of the Contract, for any indirect, s pecial or 

cons equential los s  or damage (whether for los s  of profit or otherwis e), cos ts , 

expens es  or other claims  for compens ation whats oever (whether caus ed by the 

negligence of the Company, its  employees  or agents  or otherwis e) which aris e out of 

or in connection with the s upply of Goods  or their us e or res ale by the Buyer, and the 

entire liability of the Company under or in connection with the Contract s hall not 

exceed 125% of the price of the Goods , except as  expres s ly provided by thes e 

Conditions . 

 

10. Force Majeure 

10.1 The Company s hall not be liable for any delay in performing or failure to 

perform any of its  obligations  in relation to the Goods  aris ing from circums tances  

beyond its  control. 

10.2 Non-exhaus tive illus trations  of s uch circums tances  would be Act of God, war, 

riot, explos ion, abnormal weather conditions , fire, flood, s trikes , lockout, Government 



action or regulations , delay by s uppliers , accidents  and s hortages  of materials , 

labour or manufacturing facilities . 

10.3 If s uch delay or fa ilure pers is ts  for more than 3 months  then either party s hall 

be entitled to terminate the Contract but the Buyer s hall remain liable to pay for 

Goods  delivered prior to the date of s uch cancellation. 

 

11. Insolvency 

11.1 This  claus e applies  if: 

11.1.1 a  receiver is  appointed over or an encumbrancer takes  pos ses s ion of any 

as s ets  of the Buyer; 

11.1.2 the Buyer makes  any voluntary arrangement with its  creditors  or (being an 

individual or firm) that individual or firm becomes  bankrupt or s hall in Scotland 

become Notour bankrupt or be s eques trated or (being a company) goes  into 

liquidation (other than a voluntary liquidation for the purpos e of amalgamation or 

recons truction) becomes  s ubject to an adminis tration order; 

or 

11.1.3 the Buyer ceas es , or threatens  to cease, to carry on bus ines s ; or 

11.1.4 the Company reas onably apprehends  that any of the events  mentioned above 

is  about to occur in relation to the Buyer and notifies  the Buyer accordingly. 

11.2 If this  claus e 11 applies  then, without prejudice to any other right or remedy 

available to the Company, the Company s hall be entitled to cancel the Contract or 

s us pend any further deliveries  under the Contract without any liability to the Buyer, 

and if the Goods  have been delivered but not paid for the price s hall become 

immediately due and payable notwiths tanding any previous  agreement or 

arrangement to the contrary. 

 

12. General 

12.1 The Buyer s hall not as s ign this  Contract without the Company’s  written 

cons ent. 

12.2 The proper law of the Contract s hall be Englis h Law or where the Contract is  



placed with a  Scottis h Office of the Company, Scottis h Law. 

12.3 Any notice required or permitted to be given hereunder s hall be in writing 

addres s ed to the party concerned at its  regis tered office or principal place of 

bus ines s  or s uch other addres s  as  that party may from time to time notify in writing 

and s hall be deemed to have been s erved if s ent by pos t 48 hours  after pos ting. 

12.4 No waiver of the Company of any breach of the Contract by the Buyer s hall be 

cons idered a waiver of any s ubs equent breach of the s ame or any other provis ion. 

12.5 If any provis ion of thes e Conditions  is  held by any competent authority to be 

invalid or unenforceable in whole or part the validity of the other provis ions  of thes e 

Conditions  and the remainder of the provis ions  in ques tion s hall not be affected. 
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